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after December 31, 1969, and before the 
date of disposition under the rules of 
Part II of Subchapter O of Chapter 1, 
provided that the property was held by 
the private foundation on December 31, 
1969, and continuously thereafter to 
the date of disposition, or 

(B) Basis as determined under the 
rules of Part II of Subchapter O of 
Chapter 1, 
subject to the provisions of section 
4940(c)(3)(B) (and without regard to sec-
tion 362(c)). 

(ii) For purposes of determining loss 
from the sale or other disposition of 
property, basis as determined in sub-
division (i)(B) of this subparagraph 
shall apply. 

(3) Losses. Where the sale or other 
disposition of property referred to in 
section 4940(c)(4)(A) results in a capital 
loss, such loss may be subtracted from 
capital gains from the sale or other dis-
position of other such property during 
the same taxable year, but only to the 
extent of such gains. Should losses 
from the sale or other disposition of 
such property exceed gains from the 
sale or other disposition of such prop-
erty during the same taxable year, 
such excess may not be deducted from 
gross investment income under section 
4940(c)(3) in any taxable year, nor may 
such excess by used to reduce gains in 
either prior or future taxable years, re-
gardless of whether the foundation is a 
corporation or a trust. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example 1. A private foundation holds cer-
tain depreciable real property on December 
31, 1969, having a basis of $102,000. The fair 
market value of such property on that date 
was $100,000. For its taxable year 1970 the 
foundation was allowed depreciation for such 
property of $5,100 on the straight line meth-
od, the allowable amount computed on the 
$102,000 basis. The property was sold on Jan-
uary 1, 1971, for $100,000. Because fair market 
value on December 31, 1969, less straight line 
depreciation of $5,100 ($94,900) is less than 
basis as determined by Part II of Subchapter 
O of Chapter 1, $96,900 ($102,000 less $5,100), a 
gain of $3,100 is recognized (i.e., sales price of 
$100,000 less the greater of the two possible 
bases). 

Example 2. Assume the same facts in exam-
ple 1, except that the sale price was $95,000. 
Because the sale price was $1,900 less than 
the basis for loss ($96,900 as determined by 

the application of subparagraph (2)(ii) of this 
paragraph), there is a capital loss of $1,900 
which may be deducted against capital gains 
for 1971 (if any) in determining net capital 
gain (capital gain net income for taxable 
years beginning after December 31, 1976). 

Example 3. A private foundation holds cer-
tain depreciable real property on December 
31, 1969, having a basis of $102,000. The fair 
market value of such property on that date 
was $110,000. For its taxable year 1970 the 
foundation was allowed depreciation for such 
property of $5,100 on the straight line meth-
od, the allowable amount computed on the 
$102,000 basis. The property was sold on Jan-
uary 1, 1971, for $100,000. Fair market value 
on December 31, 1969, less straight line depre-
ciation of $5,100 ($104,900) exceeds basis as de-
termined by Part II of Subchapter O of Chap-
ter 1, $96,900 ($102,000 less $5,100), and will be 
used for purposes of determining gain. Be-
cause basis for purposes of determining gain 
exceeds sale price, there is no gain. There is 
no loss because basis for purposes of deter-
mining loss ($96,900) is less than sale price. 

[T.D. 7250, 38 FR 868, Jan. 5, 1973; 38 FR 7549, 
Mar. 23, 1973, as amended by T.D. 7407, 41 FR 
9321, Mar. 4, 1976; T.D. 7606, 44 FR 18971, Mar. 
30, 1979; T.D. 7728, 45 FR 72651, Nov. 3, 1980; 
T.D. 8423, 57 FR 33444, July 29, 1992] 

Subpart B—Taxes on Self-Dealing 

SOURCE: T.D. 7270, 38 FR 9493, Apr. 17, 1973, 
unless otherwise noted. 

§ 53.4941(a)–1 Imposition of initial 
taxes. 

(a) Tax on self-dealer—(1) In general. 
Section 4941(a)(1) of the code imposes 
an excise tax on each act of self-deal-
ing between a disqualified person (as 
defined in section 4946(a)) and a private 
foundation. Except as provided in sub-
paragraph (2) of this paragraph, this 
tax shall be imposed on a disqualified 
person even though he had no knowl-
edge at the time of the act that such 
act constituted self-dealing. Notwith-
standing the preceding two sentences, 
however, a transaction between a dis-
qualified person and a private founda-
tion will not constitute an act of self- 
dealing if: 

(i) The transaction is a purchase or 
sale of securities by a private founda-
tion through a stockbroker where nor-
mal trading procedures on a stock ex-
change or recognized over-the-counter 
market are followed; 

(ii) Neither the buyer nor the seller 
of the securities nor the agent of either 
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knows the identity of the other party 
involved; and 

(iii) The sale is made in the ordinary 
course of business, and does not involve 
a block of securities larger than the av-
erage daily trading volume of that 
stock over the previous 4 weeks. 
However, the preceding sentence shall 
not apply to a transaction involving a 
dealer who is a disqualified person act-
ing as a principal or to a transaction 
which is an act of self-dealing pursuant 
to section 4941(d)(1)(B) and § 53.4941(d)–2 
(c)(1). The tax imposed by section 
4941(a)(1) is at the rate of 5 percent of 
the amount involved (as defined in sec-
tion 4941(e)(2) and § 53.4941(e)–1(b)) with 
respect to the act of self-dealing for 
each year or partial year in the taxable 
period (as defined in section 4941(e)(1)) 
and shall be paid by any disqualified 
person (other than a foundation man-
ager acting only in the capacity of a 
foundation manager) who participates 
in the act of self-dealing. However, if a 
foundation manager is also acting as a 
self-dealer, he may be liable for both 
the tax imposed by section 4941(a)(1) 
and the tax imposed by section 
4941(a)(2). 

(2) Government officials. In the case of 
a government official (as defined in 
sec. 4946(a)), the tax shall be imposed 
upon such government official who par-
ticipates in an act of self-dealing, only 
if he knows that such act is an act of 
self-dealing. See paragraph (b)(3) of 
this section for a definition of knowing. 

(3) Participation. For purposes of this 
paragraph, a disqualified person shall 
be treated as participating in an act of 
self-dealing in any case in which he en-
gages or takes part in the transaction 
by himself or with others, or directs 
any person to do so. 

(b) Tax on foundation manager—(1) In 
general. Section 4941(a)(2) of the code 
imposes an excise tax on the participa-
tion of any foundation manager in an 
act of self-dealing between a disquali-
fied person and a private foundation. 
This tax is imposed only in cases in 
which the following circumstances are 
present: 

(i) A tax is imposed by section 
4941(a)(1), 

(ii) Such participating foundation 
manager knows that the act is an act 
of self-dealing, and 

(iii) The participation by the founda-
tion manager is willful and is not due 
to reasonable cause. 

The tax imposed by section 4941(a)(2) is 
at the rate of 21⁄2 percent of the amount 
involved with respect to the act of self- 
dealing for each year or partial year in 
the taxable period and shall be paid by 
any foundation manager described in 
subdivisions (ii) and (iii) of this sub-
paragraph. 

(2) Participation. The term ‘‘partici-
pation’’ shall include silence or inac-
tion on the part of a foundation man-
ager where he is under a duty to speak 
or act, as well as any affirmative ac-
tion by such manager. However, a foun-
dation manager will not be considered 
to have participated in an act of self- 
dealing where he has opposed such act 
in a manner consistent with the fulfill-
ment of his responsibilities to the pri-
vate foundation. 

(3) Knowing. For purposes of section 
4941, a person shall be considered to 
have participated in a transaction 
‘‘knowing’’ that it is an act of self- 
dealing only if: 

(i) He has actual knowledge of suffi-
cient facts so that, based solely upon 
such facts, such transaction would be 
an act of self-dealing, 

(ii) He is aware that such an act 
under these circumstances may violate 
the provisions of Federal tax law gov-
erning self-dealing, and 

(iii) He negligently fails to make rea-
sonable attempts to ascertain whether 
the transaction is an act of self-deal-
ing, or he is in fact aware that it is 
such an act. 

For purposes of this part and Chapter 
42, the term ‘‘knowing’’ does not mean 
‘‘having reason to know’’. However, 
evidence tending to show that a person 
has reason to know of a particular fact 
or particular rule is relevant in deter-
mining whether he had actual knowl-
edge of such fact or rule. Thus, for ex-
ample, evidence tending to show that a 
person has reason to know of sufficient 
facts so that, based solely upon such 
facts, a transaction would be an act of 
self-dealing is relevant in determining 
whether he has actual knowledge of 
such facts. 

(4) Willful. Participation by a founda-
tion manager shall be deemed willful if 

VerDate Mar<15>2010 10:20 May 17, 2012 Jkt 226102 PO 00000 Frm 00067 Fmt 8010 Sfmt 8010 Y:\SGML\226102.XXX 226102pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



58 

26 CFR Ch. I (4–1–12 Edition) § 53.4941(b)–1 

it is voluntary, conscious, and inten-
tional. No motive to avoid the restric-
tions of the law or the incurrence of 
any tax is necessary to make the par-
ticipation willful. However, participa-
tion by a foundation manager is not 
willful if he does not know that the 
transaction in which he is partici-
pating is an act of self-dealing. 

(5) Due to reasonable cause. A founda-
tion manager’s participation is due to 
reasonable cause if he has exercised his 
responsibility on behalf of the founda-
tion with ordinary business care and 
prudence. 

(6) Advice of counsel. If a person, after 
full disclosure of the factual situation 
to legal counsel (including house coun-
sel), relies on the advice of such coun-
sel expressed in a reasoned written 
legal opinion that an act is not an act 
of self-dealing under section 4941, al-
though such act is subsequently held to 
be an act of self-dealing, the person’s 
participation in such act will ordi-
narily not be considered ‘‘knowing’’ or 
‘‘willful’’ and will ordinarily be consid-
ered ‘‘due to reasonable cause’’ within 
the meaning of section 4941(a)(2). For 
purposes of this subparagraph, a writ-
ten legal opinion will be considered 
‘‘reasoned’’ even if it reaches a conclu-
sion which is subsequently determined 
to be incorrect so long as such opinion 
addresses itself to the facts and appli-
cable law. However, a written legal 
opinion will not be considered ‘‘rea-
soned’’ if it does nothing more than re-
cite the facts and express a conclusion. 
However, the absence of advice of coun-
sel with respect to an act shall not, by 
itself, give rise to any inference that a 
person participated in such act know-
ingly, willfully, or without reasonable 
cause. 

(c) Burden of proof. For provisions re-
lating to the burden of proof in cases 
involving the issue whether a founda-
tion manager or a government official 
has knowingly participated in an act of 
self-dealing, see section 7454(b). 

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 7299, 38 FR 35304, Dec. 27, 1973] 

§ 53.4941(b)–1 Imposition of additional 
taxes. 

(a) Tax on self-dealer. Section 
4941(b)(1) of the Code imposes an excise 
tax in any case in which an initial tax 

is imposed by section 4941(a)(1) on an 
act of self-dealing by a disqualified per-
son with a private foundation and the 
act is not corrected within the taxable 
period (as defined in § 53.4941(e)–1(a)). 
The tax imposed by section 4941(b)(1) is 
at the rate of 200 percent of the amount 
involved and shall be paid by any dis-
qualified person (other than a founda-
tion manager action only in the capac-
ity of a foundation manager) who par-
ticipated in the act of self-dealing. 

(b) Tax on foundation manager. Sec-
tion 4941(b)(2) of the Code imposes an 
excise tax to be paid by a foundation 
manager in any case in which a tax is 
imposed by section 4941(b)(1) and the 
foundation manager refused to agree to 
part or all of the correction of the self- 
dealing act. The tax imposed by section 
4941(b)(2) is at the rate of 50 percent of 
the amount involved and shall be paid 
by any foundation manager who re-
fused to agree to part or all of the cor-
rection of the self-dealing act. For the 
limitations on liability of a foundation 
manager, see § 53.4941(c)–1(b). 

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 8084, 51 FR 16301, May 2, 1986] 

§ 53.4941(c)–1 Special rules. 
(a) Joint and several liability. (1) In 

any case where more than one person is 
liable for the tax imposed by any para-
graph of section 4941 (a) or (b), all such 
persons shall be jointly and severally 
liable for the taxes imposed under such 
paragraph with respect to such act of 
self-dealing. 

(2) The provisions of this paragraph 
may be illustrated by the following ex-
ample: 

Example. A and B, who are managers of pri-
vate foundation X, lend one of the founda-
tion’s paintings to G, a disqualified person, 
for display in G’s office, in a transaction 
which gives rise to liability for tax under 
section 4941(a)(2) (relating to tax on founda-
tion managers). An initial tax is imposed on 
both A and B with respect to the act of lend-
ing the foundation’s painting to G. A and B 
are jointly and severally liable for the tax. 

(b) Limits on liability for management. 
(1) The maximum aggregate amount of 
tax collectible under section 4941(a)(2) 
from all foundation managers with re-
spect to any one act of self-dealing 
shall be $10,000, and the maximum ag-
gregate amount of tax collectible 
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